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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

  1.  TIME:  9:00   CASE#: MSC18-00436 
CASE NAME: POLIZZI VS. HENRY MATOZA CONSTRUCTION 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ELIJAH D. MATOZA 
* TENTATIVE RULING: * 
 
 The demurrer filed by Defendant Elijah Matoza (“Matoza”) is sustained in part and 
overruled in part. 

SUMMARY OF THE COMPLAINT 

 The Complaint alleges that, “in or about June 2015, Plaintiffs purchased the real property 
commonly known as 389 South Drive, Alamo, California (“the Alamo property”) with the intention 
of undertaking a major remodel of the residence located on the subject property and performing 
other improvements on the Alamo property.  (Cmplt, paragraphs 15, 16)   

 Plaintiffs hired Matoza for the hillside stabilization work pursuant to a contract, dated 
November 3, 2015.  (Cmplt, paragraph 18)  The Complaint further alleges that “Matoza is an 
officer and director of Defendant Henry Matoza Construction, Inc. (“HMCI”) and is listed on the 
personnel record of the general contractor’s license of HMCI and is therefore subject to the rules 
and regulations applicable to general contractors.  Unless otherwise indicated, Defendants 
HMCI and Matoza shall be collectively referred to as ‘Matoza.’”  (Cmplt, paragraph 3) 

 The contract between Plaintiffs and Matoza provided that Matoza would purchase the 
supplies, provide the equipment and perform the services required to excavate and stabilize the 
hillside in the rear of the home in exchange for $118,000.  The estimated time for the work was 
eight (8) weeks.  (Cmplt, paragraph 20) 

 Thereafter, Matoza requested payment advances from Plaintiffs, ostensibly for the 
purchase of supplies for the project and for other services to obtain approval for the project.  
Plaintiffs provides such advances, eventually totaling approximately $101,000.  However, 
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despite receiving virtually the entire contract price, Matoza failed to perform any work on the 
hillside, failed to purchase any supplies, failed to prepare any plans or other engineering 
drawings required to obtain approval for the work and failed to seek approval for the work.  
(Cmplt, paragraph 21)  

 Plaintiffs repeatedly requested that Matoza commence work on the project, 
especially as the rainy season approached and commenced.  (Cmplt, paragraph 22)  
After Plaintiffs’ repeated insistence, Matoza commenced work on the project.  However, 
Matoza dug out the hillside in such a grossly improper and unsafe manner, that the hillside 
collapsed.  (Cmplt, paragraphs 23-26)   

 Plaintiffs inquired what had become of the $101,000 they paid to Matoza for the failed 
project.  Matoza represented that he had purchased supplies and had undertaken engineering 
studies and grading plans necessary to obtain regulatory approval.  (Cmplt, paragraph 27)  
However, when Plaintiffs repeatedly asked for receipts or invoices for the supplies Matoza 
claimed were purchased for the project, Matoza failed to provide any documentation to show 
that supplies were in fact purchased with the money Plaintiffs had paid to Matoza.  When 
Plaintiffs repeatedly requested copies of the engineering studies, grading plans or permit 
applications that Matoza claimed to have prepared, the only documentation provided were 
documents that existed at the time Matoza was hired.  (Cmplt, paragraph 28) 

 Plaintiffs contend that Matoza used the $101,000 for work on another project with his 
joint venture partner, Marianne Bordogna (“Bordogna”), in which they “flipped” homes for profit.  
(Cmplt, paragraph 30)  Bordogna was a broker with Keller Williams.  (Cmplt, paragraph 32) 

 Plaintiffs were forced to hire another contractor and soils engineer to remedy the 
dangerous condition of the severely destabilized slope behind their home, resulting from the 
defective work of Matoza.  (Cmplt, paragraph 35) To date, in addition to being defrauded out of 
the $101,000 paid to Matoza, Plaintiffs claim that they have spent another $80,000 on 
emergency remedial work to fix the damage Matoza caused.  Plaintiffs will continue to expend 
more money to fix and complete the job Matoza was hired to do in the first place and repair the 
damage he caused.  (Cmplt, paragraph 36) 

 On February 22, 2018, Plaintiffs filed the instant Complaint against Matoza, HMCI, 
Bordogna, Keller Williams and others.  It alleged eight (8) causes of action against Matoza:  (1) 
fraud; (2) conversion; (3) negligence; (4) breach of contract; (5) breach of the covenant of good 
faith and fair dealing; (6) rescission of contract; (7) violation of Bus. & Prof. Code Section 17200, 
et seq., and (8) declaratory relief. 

THE DEMURRER 

 Matoza’s demurrer does include a document, specifying distinctly the grounds for the 
demurrer.  The Code provides that unless the grounds for a demurrer are distinctly specified, 
it may be disregarded.  See CCP Section 430.60.  Additionally, where there are several grounds 
for demurrer, as there are here, each must be stated in a separate paragraph and must state 
whether the challenge is to the entire pleading or to some specific cause of action therein.  
See CRC 3.1320(a)  This is also missing.   

 The court is troubled by the lack of a “demurrer” document since the Notice of General 
Demurrer appears to show a challenge to the entire complaint for Plaintiffs’ “lack of capacity or 
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authority to sue on the causes of action stated and otherwise for Plaintiff’s failure to state a 
claim against Elijah.”  However, the arguments in the Memorandum of Points & Authorities are 
directed entirely to the fourth and fifth causes of action for breach of contract and breach of the 
covenant of good faith and fair dealing.  See Memorandum, pages 5-8. 

BREACH OF CONTRACT AND BREACH OF COVENANT OF GOOD FAITH AND FAIR 
DEALING  (FOURTH AND FIFTH CAUSES OF ACTION) 

 Since the parties have met and conferred and are prepared for the court to rule on this 
motion, the court elects to do so.  However, the court interprets the demurrer documents as 
attacking only the contract causes of action.  Matoza argues that the November 3, 2015 contract 
is unenforceable for six (6) reasons:   

 1. Plaintiffs are not the title owners of the Alamo property and therefore cannot 
execute a home improvement contract.  See Bus. & Prof. Code Section 7159.  Matoza points to 
the grant deed to the Alamo property, which can be judicially noticed.  See RJN, Exhibit A.  The 
grant deed shows that the property is owned by the three Trusts, one being the Polizzis’ Trust.   

 Plaintiffs point out that a trust only acts through its trustees.  See Powers v. Ashton 
(1975) 45 Cal.App.3d 783, 787 (“an ordinary express trust is not an entity separate from its 
trustees. . .  [I]t is for this reason that a trust itself can neither sue nor be sued in its own name.  
Instead, the real party in interest in litigation involving a trust is always the trustee.”)  The Alamo 
property is owned by the Polizzis’ Trust.  Hence, the action must be brought not by Joseph and 
Rosalia Polizzi, individually, but as trustees of the Polizzi-Bagnarol Revocable Trust, dated 
August 18, 2000, the part owner of the Alamo property.   

 2. If the title owners had appointed agents to execute the November 3, 2015 
contract, the agents’ authority must be disclosed on the face of the home improvement contract.  
Matoza attaches the parties November 3, 2015 contract.  See RJN, Exhibit B.  The court cannot 
take judicial notice of the parties’ contract, pursuant to Evid. Code Section 451 or 452.  
Additionally, the Complaint is not deficient for failing to attach the contract since the Complaint 
pleads the contract is in writing and pleads the legal effect of the contract.  See CCP Section 
430.10(g); Miles v. Deutsche Bank National Trust Co. (2015) 236 Cal.App.4th 394, 401-402. 

 3. No work was performed by HMCI on the contract at any time because the Contra 
Costa County Building Department (“the Building Department”) never issued a building permit 
for the retaining wall.   Matoza points to the copies of all building permits issued by the Building 
Department for the retaining wall from 2015 to the present.  While the building permits may be 
judicially noticed as official acts, what the permits (or lack thereof) mean for this case is a factual 
matter, not suitable for demurrer.  See Evid. Code Section 452(c) The court must accept 
Plaintiff’s allegations as true on demurrer.  See Aubry v. Tri-City Hospital District (1992) 2 Cal.4th 
962, 966-967; Serrano v. Priest (1971) 5 Cal.3d 584, 591; Adelman v. Associated International 
Insurance Co. (2001) 90 Cal.App.4th 352, 359.  Plaintiffs have alleged that Matoza accepted 
approximately $101,000 to perform the contract, which including preparing any plans or other 
engineering drawings required to obtain approval for the work.  Matoza failed to do so; instead 
pocketing the money for his own use.  He performed the work without such approval in an 
unsafe and dangerous manner, causing the hillside to collapse.  (Cmplt, paragraphs 21-30) 
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 4 and 5.  No money was ever paid by the Plaintiffs to HMCI at any time or in any form.  
All money was paid by the Plaintiffs to Matoza individually in exchange for his personal services 
and materials in performing emergency remediation of the hillside in March 2016 to May 2016, 
after HMCI had already withdrawn from the project.  Matoza points to his 1099 for 2016 showing 
“miscellaneous income” of $101,386.  See RJN, Exhibit D.  Matoza also points to a number of 
checks written by Plaintiffs to him directly, not to HMCI.  See RJN, Exhibit E.  (The checks 
cannot be judicially noticed.) 

 Matoza’s defense to this lawsuit is not appropriate on demurrer.  On demurrer, the court 
must assume the Plaintiffs’ allegations of material fact are true.  See Aubry, supra, 2 Cal.4th at 
966-967; Serrano, supra, 5 Cal.3d at 591; Adelman, supra, 90 Cal.App.4th at 359.  The sole 
issue raised by a general demurrer is whether the facts pleaded state a valid cause of action – 
not whether they are true.  See Del E. Webb Corp. v. Structural Materials Co. (1981) 123 
Cal.App.3d 593, 604.   Plaintiffs have stated a valid claim for breach of contract against Matoza.  
Matoza will have opportunities at summary judgment and trial to present his version of events.  

 6. Plaintiffs state no facts whatsoever supporting an alter ego theory, some other 
vicarious liability theory or any of the contract-derived tort claims against Matoza.  This 
argument is nonsensical.  Plaintiff has stated a valid claim for breach of contract and breach of 
the covenant of good faith and fair dealing. The court has determined that no other claims in the 
Complaint are at issue on this demurrer.   

 Plaintiffs have the statutory time to amend their Complaint to add their status as co-
trustees of the Polizzi-Bagnarol Revocable Trust, the part owner of the Alamo property, for the 
purpose of the contract causes of action.    

REQUEST FOR JUDICIAL NOTICE 

 The court notes that Defendant’s request for judicial notice and the attached exhibits are 
not in the same order.  This court rules on Defendant’s request for judicial notice as the 
documents are actually attached.  Judicial notice of Exhibits A, C, D is granted.  See Evid. Code 
Section 452(c)  Judicial notice of Exhibits B and E is denied. 

 

  

 2.  TIME:  9:30   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON OSC RE CONTEMPT 
( PER EX PARTE ORDER FILED 01-14-19 ) 
* TENTATIVE RULING: * 
 
Personal appearances required.  Appearances by CourtCall will not be permitted. 

 

  

 


